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By a petition for a writ of habeas corpus, filed December 11, 
1944, as Habeas Corpus No. 2830 (R. 1), petitioner alleged that 
he was not represented by counsel in his preliminary hearing, 
that he was subsequently indicted for housebreaking and 
larceny, and convicted. Respondent’s answer (R. 12) admitted 
that petitioner was without counsel at the preliminary hearing. 

In view of respondent’s admission, no evidence was taken. 
The case was argued on the pleadings. After argument, | the 
petition was dismissed and the writ discharged (R. 20). 

Appellant is the same Albert W. Krause who is now appellant 
in No. 8934, an appeal from an order discharging a writ in 
Habeas Corpus No. 2704, wherein the allegations related to in¬ 
effective representation by counsel in the District Court crim¬ 
inal proceeding. 

ISSUE INVOLVED 

Does absence of counsel at a preliminary hearing render void 
a conviction in a subsequent criminal proceeding in District 
Court where the defendant was represented by counsel? 

(l) 
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SUMMARY OF ARGUMENT 

The bare fact that a defendant had no attorney at a pre¬ 
liminary hearing does not affect the validity of subsequent 
proceedings in District Court. 

ARGUMENT 

This appellant pleaded guilty in District Court after having 
been indicted. It is not claimed that the preliminary hearing 
in any way contributed to his present confinement. He does 
not claim in No. 8934 that proceedings in the preliminary hear¬ 
ing had any coercive effect on his plea in District Court. He 
had no constitutional right to a preliminary hearing. Clarke v. 
Huff, 73 App. D. C. 351, 119 F. (2d) 204. The holding of a 
preliminary hearing at a time when he was not represented by 
an attorney did not under the circumstances deprive him of any 
right which he may now assert on habeas corpus. McJordan v. 
Huff, 77 U. S. App. D. C., 133 F. (2d) 408. Some language of 
the Supreme Court in Powell v. Alabama, 287 U. S. 45, 69, to 
the effect that an accused is entitled to representation at “every 
stage of the proceedings” against him has been urged, context- 
free, in support of the argument made here by appellant, but 
this Court has pointed out the limitations of those words, citing 
with approval its earlier opinion in McJordan v. Huff, supra. 
Edwards v. United States, 78 U. S. App. D. C. 226, 139 F. (2d) 
365. (See Burall v. Johnson, 8 Cir., 146 F. (2d) 230.) 

, The jurisdiction of the District Court was not based on the 
preliminary hearing but on the indictment returned by the 
grand jury. If an attempt were made to use an admission or 
some incident of the preliminary hearing as evidence in the 
District Court conceivably a proper objection could be made 
to the use of such evidence on account of the lack of counsel. 
Wood et al. v. United States, 75 U. S. App. D. C. 274, 128 F. 
(2d) 265. Cf. Mumforde v. United States, 76 U. S. App. D. C. 
107,130 F. (2d) 411. No such question is involved in this case. 

Unless rights are violated or some vantage lost, the absence of 
counsel even in the proceedings in District Court does not 
justify issuance of a writ. Dorsey v. Huff (U. S. App. D. C.), 
No. 8811, decided Feb. 26,1945. 



3 


CONCLUSION 

The judgment should be affirmed. 

Respectfully submitted. 

Edward M. Curran, 

United States Attorney, 
Charles B. Murray, 

John P. Burke, 

Assistant U. S. Attorneys, 

Attorneys for Appellee. 
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